gap' for Aboriginal people is universally acknowledged in policy and public debate, but progress has been slow, and implementation of policy and programs is often seen to be unsuccessful, although there is progress in some important areas (e.g. reduction in infant mortality). 1 Community-based NGOs -the Aboriginal Community-Controlled Health Organisations (ACCHOs) -provide a major share of primary health care for Aboriginal people (estimated at between one-third and one-half of the Aboriginal population) 2 and are generally recognised as a successful component of the health system. However, there is also widespread concern about the effectiveness of current governance and stewardship arrangements, both by government and in the ACCHO sector.
3
Why focus on stewardship and governance?
National stewardship for health has been defined as "the careful and responsible management of the wellbeing of the population" 4 and is the responsibility of government. In embracing stewardship of the health system, the responsible ministry of health must ensure the health sector is properly governed at national and sub-national levels based on government policy, legislated functions and duties, and applicable domestic and international standards and values.
In broad terms, governance can be defined as the "means adopted by a society to promote collective action and deliver collective solutions in pursuit of common goals". 5 Governance of the health system is founded in both legislative and administrative arrangements. An examination of these arrangements reveals the extent to which collective action is enabled through government leadership; and meaningful participation of non-government actors in ongoing decision making is supported.
In a federal system, where law-making and governance responsibilities are split between three levels of government (federal, state and local), statutory responsibility for governance creates the basis for accountability. The absence of statutory responsibility for governance enables those who might be accountable to shift blame for lack of action or for system failures to other levels of government or to other ministries with relevant portfolio responsibility.
While the underlying causes of 'the health gap' are largely social, economic and political/ cultural, the health system can play a leading role in addressing the health effects of these broad social determinants. 6 There is a growing body of evidence that Aboriginal people enjoy less than optimal access to care and less than optimal quality of care. 7 Aboriginal people were formally excluded from the mainstream health system in several jurisdictions during the 19th and early-mid 20th centuries, 8 and their access to services remains compromised in many ways. Lower screening rates and poorer prevention of complications for Aboriginal patients than for the general population have been documented in national health data, along with higher numbers of potentially preventable hospitalisations. 7, 9 Although emergency department visits and hospitalisation rates for Aboriginal people are relatively higher, procedure rates are lower. Waiting times for surgery are longer than for non-Aboriginal patients, and nearly double for some types of surgery. 7, 10 Experiences of shaming, misunderstanding and stereotyping make engagement with the health system less effective than it can and should be. [11] [12] [13] Aboriginal patients sometimes receive care that is ineffective, insensitive or inappropriate. 14 Language and interpersonal communication breakdown across the cultural divide leads to difficulty in assessing symptoms, reaching an accurate diagnosis and providing effective care. 12, [15] [16] [17] There is also evidence that access for Aboriginal patients is compromised by barriers that affect them differentially. 7 These include resources for travel and accommodation; availability of supportive or rehabilitation care, such as cardiac rehabilitation; 18 and continuity of care across different health and support services. 19 This evidence suggests strongly that action is needed to improve access to and quality of care for Aboriginal people, and that the causes of the documented differentials lie at least partly in the policy and program settings of the health system. A recent study of the experiences of public hospital staff in providing care to Aboriginal patients from rural and remote areas found that while some staff are energetic and creative in tailoring their care to the needs of this group of patients, they do so in the absence of operational policies and programs to authorise and guide such action, and experience some discomfort in the effort to reconcile their actions with prevailing norms. 20 The funding and regulation of primary health care for Aboriginal people also provide cause for concern about the effectiveness of stewardship and governance. These problems are well-documented, and include arrangements that are fragmented and complex, short-to medium-term, with excessive administrative and reporting requirements. 21, 22 This situation contrasts with the mainstream health system, where essential basic care is either provided directly by government or funded through long-term fee-for-service arrangements (which bring their own bureaucratic burden). The cost and efficiency problems caused by the complex contractual environment for Aboriginal services are also well documented.
23,24
The major national funding agency for Aboriginal-specific primary health care, the Department of Health, has made significant progress towards reducing complexity, but the overlapping roles of multiple funders remain problematic. One consequence is that funding for equitable access to PHC is not feasible (since no single agency has control -or even an overview -of the decisions of multiple funders). There appears to be a broad consensus among observers of the policy process about ways of addressing systemic failures, summed up by the former chair of the Productivity Commission as having four elements:
Legal recognition
co-operation between governments and communities; 'bottom up' involvement in services and planning; sustained, consistent government support; and good governance on both sides. 28 However, while these ideas are almost always supported in principle by government policy-makers, they have not been effectively implemented in practice. 22 Governments do not always fulfil all statutory obligations, and statutory obligations do not always result in legal or administrative accountability. However, recognition in law is powerful. Even when laws do not create absolute obligations for governments, legislative duties and functions are the focus of public service departments and agencies. Ministers and secretaries must report compliance and progress against them. Agencies' recurrent funding is appropriated in budgets for legislated functions, and policy making and planning activities concentrate on them. International obligations, and the human rights-based approach to health, also favour legislation and national policy.
29
This study examined existing Australian laws allocating responsibility for health in order to assess their adequacy to support systemwide stewardship and good governance for Aboriginal health.
Methods
We used the framework of public health law research for this study. 30, 31 This framework guides the study of laws and legal practices and their (potential) outputs -changes in environments and behaviours that ultimately lead to changes in population health. In the typology of public health law research put forward by Wagenaar et al, 30 this study is a mapping study.
A search was conducted to identify all national and jurisdictional health law extant in December 2011, using publicly available information on government websites. The situation for each jurisdiction is summarised in Table 1 .
This vacuum in governance persists, and despite reports, commentaries and calls for action for better stewardship and governance, [34] [35] [36] the pace of law reform in this area has been slow.
Discussion
The virtually complete absence of legislated attention to the need to improve Aboriginal health and health care and to allocate systemic responsibility for doing so shows up a stark gap at odds with universal recognition of the importance of reducing Aboriginal health inequity. In the historical context of the colonisation of Australia, the pervading legislative silence on Aboriginal health can logically be seen as a long-term effect of the terra nullius doctrine; and more proximately of the way that the Constitution was shaped at Federation (dealing with Australia's First Peoples only to exclude them from both national law and the census) and the enduring impact of this history on public policy generally.
Thus the mediators, or the current public health laws that might create a legislative infrastructure for governance in Aboriginal and Torres Strait Islander health, are almost completely silent and create no legal basis for accountability. The outputs, which would be changes in environments and behaviours that ultimately lead to changes in population health, are similarly robbed of substance.
Comparison with countries that have similar legal systems and colonisation histories, and ongoing problems arising from dispossession, discrimination, exclusion and relatively poor indigenous health, is instructive. Several researchers have compared the health of Indigenous peoples in Australia with the situation in Canada, the US and New Zealand. These analyses were reviewed by the Australian Institute of Health Welfare, which concluded that comparisons of the mortality gap are unreliable due to significant differences in the data collections. They conclude that the longevity gap in Australia is larger than in New Zealand; and that comparison with Canada and the US is not feasible. 37 What is clear is that the legal invisibility of Australia's First Peoples is not matched in the comparator countries. Table 2 summarises the legal basis for health care for indigenous peoples in the four countries.
The experiences of Canada, the United States and New Zealand add weight to the view that recognition of the existence, particular needs and special contribution of Indigenous people in a country's constitution provides a basis for the creation of other laws to give effect to the constitutional provisions in the area of health.
The potential role of legislation
From a health perspective, the question of why any population group's health should be the subject of legislation arises, particularly given Australia's universalist and relatively equitable approach to health care. However, the importance of legislation to health and health care is made clear by the very Using therapeutic jurisprudence as a lens through which to examine laws creating stewardship and governance for Aboriginal and Torres Strait Islander health, the lack of recognition and allocation of responsibility may itself have negative therapeutic consequences. The same concept applies to the history of terra nullius and the early lack of recognition in the Constitution, the law from which all other laws are made and from which every part of our Westminster system draws its power. From this perspective, recognition in the Constitution and in laws directly addressing governance and stewardship can address the present governance vacuum but may also have, in themselves, therapeutic consequences.
Options for a legal basis for stewardship and governance for Aboriginal health
In the light of our results, the important question is how best to establish a legal basis for stewardship and governance for Aboriginal health policy, programs and services; one that will enable improvements in health care and health outcomes. We suggest that the following criteria should be applied to the evaluation of options: We also suggest that the most effective option has two elements -constitutional recognition and national law.
Constitutional recognition is needed
Constitutional recognition of Australia's First Peoples will provide a basis for stewardship and governance for health, as has proved useful in both the US and New Zealand. It is also consistent with human rights obligations in the ICCPR and the Declaration on the Rights of Indigenous Peoples, and with therapeutic jurisprudence. The Commonwealth has the power to pass a law to protect and promote the health of Aboriginal and Torres Strait Islander people. Such a special measure would be justified on human rights grounds and would not be discriminatory.
A Commonwealth Act could establish government responsibility for policy, programming and financing; include recognition of the need for culturally safe care; and incorporate arrangements for active engagement of Aboriginal people at all levels of decision-making. It could also address the role of traditional medicine, and enable agreement-making with Aboriginal communities and organisations for health care provision. 41 A Commonwealth law is the only mechanism to achieve nationwide effect and establish clear responsibility for stewardship and governance. A practical alternative would be to adopt a uniform national approach through the enactment of matching laws in all states and territories. It could be passed in one State jurisdiction and then incorporated by reference into the laws of all the others. This is the mechanism used to create nationally uniform health practitioner registration law. 42 This option would establish a uniform approach to enable cooperative and complementary legislative infrastructure nationwide. It would be able to cover health service delivery at state and territory level. However, this option is more difficult politically and administratively. It requires agreement to the application of a state and territory law and all jurisdictions would have to agree and to pass the law. It would also require considerable work on deciding how the law would interact with existing state and territory laws on public health and health service delivery, and the operation of existing mechanisms such as complaints mechanisms, health visitors, etc.
It also misses the opportunity for the Commonwealth to take the lead on what is manifestly a national issue and for which there is existing Commonwealth power, i.e. the establishment of stewardship and governance for the health of members of the Aboriginal and Torres Strait Islander population who live in every state and territory in Australia.
Conclusion
The legal document that created Australia as a nation specifically excluded Australia's First Peoples from being counted and from being the subject of Commonwealth laws. This review shows that the configuration of Australian laws allocating responsibility for the health of Aboriginal and Torres Strait Islander people fails to set up a structure in which system-wide stewardship and good governance may be undertaken. Instead, the current configuration of laws creates a need to negotiate through a bewildering array of jurisdictions, laws, policies, criteria for funding, and funding streams through, and within which, accountability for health outcomes is diffused and muddled.
While the doctrine of terra nullius and the legal invisibility it conferred on Aboriginal people is slowly shifting, the lack of recognition in Australian law generally means that approaches to governance and stewardship in Aboriginal and Torres Strait Islander health lack a basis of recognition and rights in Australian law. Such recognition has been shown to provide a basis for law-making in health in other comparable countries.
Laws and legal systems are capable of change. Recent shifts, and the continuing national conversation about recognition of Aboriginal and Torres Strait Islander people in our Constitution, encourage optimism that the national consciousness may be more open to reform.
